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Gantz, 113 F. Supp. 763, should not this Court disapprove this ruling? 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 460 


ERNEST LEE LINDSAY, ET AL., 


Appellani 
Vv. 


GEORGE WASHINGTON UNIVERSITY, 
a corporation, 


Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


JURISDICTIONAL STATEMENT 


This is an appeal from the action of the trial judge granting summary 
judgment in behalf of the appellee. Notice of appeal was timely filed, this Court 
has jurisdiction of same. 


STATEMENT OF THE CASE 
Appellants filed an amended complaint in the United States District 
Court alleging malpractice and negligence against the appellee 


in that during 
the course of treatment appellant Ernest Lee Lindsay received 


an injection 
which was negligently administered and which damaged a nerve in his arm, 
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causing permanent injury (J. A.1, 2). Ik was conceded that appellant was 
employed by the appellee as a general repair man and that the initial injury 
was from a screwdriver and occured during the course of his employment, 
and for which Workmen's Compensation was and would be solely applicable. 
The complaint alleged further and interrogatories established that while 
appellant was being treated at the appellee's establishment, which was 


selected by appellee as the place for him to receive the treatment, and it 

was there that he was negligently treated in the injection of a hypodermic 
syringe (J. A.1,2). It was appellant's contention that this separate independent 
tort which was unrelated to the original injury should not have been covered 
by the Workmen's Compensation Act (J.A.13-15). Appellee filed a motion for 
summary judgment (J. AA-6) in which he asserted that appellant having been 


initially injured while on the job the Workmen's Compensation covered not 
only the initial injury but all subsequent and independent torts which the 
appellant may have received during the course of the treatment. The Court, 
after hearing argument of counsel, granted summary judgment. This appeal 
follows. 


ARGUMENT 


L 


The holding in Fernandez v. Gantz, 113 F. Supp. 763, is contrary 
to the better authorities and should be overruled by this Court since it in 
effect allows the defendant virtual immunity for subsequent independent 
torts which are unrelated to the initial compensation injury. 

Appellant concedes that the original injury that he received came 
within the scope of the Workmen's Compensation Act and he therefore had 
no common law cause of action against the appellee. After that injury was 
received, the appellee directed the untutored appellant to one of its subsidiary 
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adjuncts, namely the hospital, where he received treatment for this injury. 
During the course of this treatment, separate, independent and totally un- 
related negligent acts were performed by agents of the appellee in treating 
the appellant (J. A. 1-2) which constituted the grounds of this complaint. The 
only connection between these torts and the original injury which occurred on 
the job was that but for the initial injury the appellant would not have been 
put in the custody of appellee's agents in order to treat him. 


The case of Fernandez v..Gantz, supra, decided by Judge Morris, 


would appear to deprive the appellant of his cause of action. In that decision 
Judge Morris stated: 


"Under the great weight of authority, however, the 
employer is liable for all legitimate consequences following an 
accident, including unskillfulness or error of ratenent of the 
physicians furnished as required and the employee is entitled 
to recover under the schedule of compensation for the extent 
of his disability, based on the ultimate result of|the accident, 
regardless of the fact that the disability has been aggravated 
and increased by the employer's selected physician, and that 
this remedy is exclusive." Sarber v. Aetna Life Insurance 
Co. 9 Cir., 23 F. 2d 434, Brown v. Sinclair Refining Company, 
86 Okla. 143, 206 Pa. 1042, and notes in 127 A. L.R. 110. 


While we recognize there is a conflict of authority on this point 
the principle embodied in this decision is one of first impression to this 
Court and we suggest that justice and equity are more in favor of the 
minority position on this issue. 

We call the Court's attention to 127 A. L. R. at 1115 and specifically 
té the case of Oleszek v. Ford Motor Co., 217 Mich. 318, 186 N.W. 719, 
wherein the Court stated: 


"Where there is a right of recovery due to the 
original injury and the disability at the time of the hearing 
is directly traceable thereto, the intervention of other and 
aggravating causes by which such disability has|been increased, 
if the claimant is not himself to blame therefor, is no bar to 
his recovery.' In the instant case we cannot say the injury 
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complained of is in any way traceable to the original injury 
unless we adopt defendant's argument that if there had been no 
injury, there would have been no examination, and if there 

had been no examination, there would have been no second 
injury. But that is not what the courts mean by the use of 

the word 'traceable'. When used in this connection it is 

meant that the second injury follows as a sequence and 

natural result of the original injury. We are unable to discover 
the slightest connection between the two injuries. The first 
injury was to the kidneys caused by the falling of a timber on 
the plaintiff's back. The second injury was produced by the doctor 
apparently while exploring to discover some other and different 
cause of disability not connected with the original injury. It 
was caused by the intervention of an independent agency which 
produced results wholly disconnected with the original injury. 

It did not aggravate the original injury and therefore did not 
increase the plaintiff's disability. It did not retard his re- 
covery from the original injury. It was a new injury having 

no connection with or effect whatever upon the first. ws 


See Denis v. R. M. Hollingshead, 7 N. J. MISC. 39, 145 a, 321; 


Upham's Case, 245 Mass. 31, 139 N. E. 433; Ruth v. Witherspoon-Englar, 
98 Kan. 179, 157, p. 403; Dehron v. Clark, 122 Conn. 592, 191 Atl. 526. 

It is clear that the appellee as the employer of the appellant, 
selected his fellow employees to treat the appellant and that they failed to 
treat him properly. Under the present ruling and the doctrine of Fernandez 
vs. Gantz, supra, if the appellant had gone to Children's Hospital or had 
gone to his own private physician and was negligently treated, he would have 
no cause of action. 

Applying this doctrine the appellant would be barred if he were injured 
by a third party while enroute to the hospital or any where else for treatment if 
his journey were in connéction with a compensable injury covered by the Work- 
men's Compensation Act. If he selected a physician residing in another state 
would recovery for negligent operation of the vehicle, train or airplane by 
other parties be barred, ‘simply because a plaintiff was enroute for treatment 
because of 2 Workmen's Compensation injury? Would it not be argued that if 
there were no initial injury and appellant simply went to the hospital for an 
injection during working hours he would be precluded from suing for negligence 
because it occurred during the working day? 
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We submit that the Workmen's Compensation Act should not be 
tortured so as not to protect but in effect to deprive a complainant of his 
rights at common law when those rights arise from injuries totally unrelated 


to his work on the job. 
In light of the argument above, this Court should reverse the 


order of Judge Holtzoff granting summary judgment. 
Respectfully submitted, 


ALBERT J. AHERN, |JR. 
National Press Building 
Washington, D. C. 


JOSEPH J. LYMAN 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 


Counsel for Appellants. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


NO. 15, 460 


ERNEST LEE LINDSAY, ET AL., 
Appellants, 


v. 
GEORGE WASHINGTON UNIVERSITY 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COUR: 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


JOINT APPENDIX 


[Filed November 14, 1958] 
| IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ERNEST LEE LINDSAY 
44 V Street, N. W. 
Washington, D. C. 


and 
KATHERINE LINDSAY 


44 V Street, N. W., 
Washington, D. C. 


eo 08 08 e¢ @ ef 08 & 


Plaintiffs 


vs. : Civil Action No. 2467-58 


GEORGE WASHINGTON UNIVERSITY : 
a corporation 

2008 G Street, N. W., 

Washington, D. C., 


Defendant 


AMENDED COMPLAINT FOR DAMAGES --NEGLIGENCE 
1. Plaintiff Ernest Lee Lindsay is a citizen of the United States and a 


resident of the District of Columbia. 
2. Plaintiff Katherine Lindsay is a citizen of the United States, the wife 
of the plaintiff Ernest Lee Lindsay, and a resident of the District of Columbia. 
3. The defendant George Washington University is a corporation doing 
business within the District of Columbia and is amenable to process. 
4. The amount in controversy exceeds $4, 000. 
5. Plaintiff Ernest Lee Lindsay says unto the Court that on or about 
January 16, 1956, during the course of his work, plaintiff had a screw driver 
or other metallic object pierce the skin between his fourth and fifth fingers. 
Plaintiff says that no deep sutures were involved and that he went to George 
Washington University Hospital, which is a part of the defendant corporation, 
for appropriate care and medical attention. 
6. Plaintiff Ernest Lee Lindsay says unto the Court that an intern, an 
employee of the defendant working within the scope of his employment, proceeded 


to adminster an injection of tetanus antitoxin intramuscularly. 

7. Plaintiff says unto the Court that the intern negligently admini- 
stered the injection, doing it in a negligent fashion and without due care, and 
that by the improper insertion of the hypodermic needle he permanently 
injured nerve fibers which progressively developed a paralysis of the plain- 
tiff's left arm and shoulder. 

8. Plaintiff says w:to the Court that the defendant, through his employee, 
was also negligent in that an excessive amount of antitoxin serum was injected 
into the plaintiff Ernest Lee Lindsay and that a severe serum sickness and toxic 
condition resulted which further impaired the physical condition of the plaintiff. 

9. Plaintiff says unto the Court that the defendant's negligence was 
the proximate cause of plaintiff's injuries and the condition grew worse, that 
paralysis set in about the left arm and shoulder and that a permanent injury 
has resulted to plaintiff and that plaintiff does not now have free and unim- 
paired use of his left arm and that there has been a further permanent injury 
in that certain muscles in plaintiff's arm have become atrophied. 

10. Plaintiff says unto the Court that due to the negligence of the de- 
fendant, by and through his employee acting within the scope of his employment, 
plaintiff Ernest Lee Lindsay has suffered great pain of mind and body resulting 
in permanent injury and asks for judgment in the amount of $50,000, plus cost 
of this suit. 


Second Count 
1. The plaintiff Katherine Lindsay incorporates all allegations in 
Paragraph 1 through 10 of the First Count and says unto the Court that as 
a result of the negligence of the defendant by and through his employee she 
has lost the care, companionship and consortium of her husband and asks 


for damages in the amount of $10,000, plus cost of this suit. 
/s/ Albert J. Ahern, Jr. 


National Press Building 
Washington, D. C. 


/s/ Joseph J. Lyman | 
1001 Connechice: “ata N. W. 
Washington, D. 

Counsel for Plaintiffs 


Plaintiffs demand trial by jury. 
/s/ Albert J. Ahern, Jr. 


/s/ Joseph J. Lyman 
Counsel for Plaintiffs 


[Filed November 20, 1958] 
ANSWER TO AMENDED COMPLAINT 


FIRST DEFENSE 


| 
The Amended Complaint fails to state a claim upon which relief can 

be granted. 
SECOND DEFENSE 
The defendant admits its incorporation and that the plaintiff, Ernest 


Lee Lindsay, did sustain an accident on the date alleged which arose out of 
and in the course of his employment by defendant, and that he received medi- 


cal care at the George Washington University Hospital, which is operated by 
this defendant. This defendant denies each allegation of negligence set forth 
in the Amended Complaint and asserts that the treatment and|care rendered 
to plaintiff, Ernest Lee Lindsay was in accordance with good| standards of 

practice and procedure in the ‘District of Columbia. Each and every other 

allegation contained in the Amended Complaint is denied. | 
GALIHER & STEWART 
By /s/ William E. Stewart, Jr. 


Attorney for Defendant 
820 Woodward Building 
Washington, D. C. 


x* * * 


[Filed October 29, 1958] 


AFFIDAVIT OF WILLIAM E. STEWART, JR. 


DISTRICT OF COLUMBIA, SS: 

William E. Stewart, Jr., being first duly sworn upon oath deposes and 
says: 

Affiant is of counsel for the George Washington University, a corporation. 
Affiant does hereby state upon information and belief that there is no such legal 
entity as the George Washington Hospital; the George Washington University 
Hospital is a part of the corporation, The George Washington University, a cor- 
poration, which was chartered by Congress. 

Further deponent sayeth not. 


/s/ William E. Stewart, Jr. 
* * * * & * *x * 


[Filed August 25, 1959] 


MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant and moves the Court for summary judgment 
in this cause and in support of and as reasons therefor, respectfully submits 


as follows: 

1. There is no genuine issue of fact involved herein which would pre- 
clude the Court from granting the motion. 

2. The male plaintiff, as demonstrated by the pleadings, deposition, 
and record herein, is an employee of the corporate defendant and his exclusive 
remedy is under the terms of the Workmen's Compensation Act in effect in the 
District of Columbia. 

3. The female plaintiff is barred from recovery by the law of the 
District of Columbia. 
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4, The male plaintiff is barred from recovery and relegated to rights 


under the Compensation Act even if defendant was solely in the position of 


attending and rendering medical care following an industrial accident at the 
request of the employer. 
GALIHER & STEWART 
By /s/ William E. Stewart, Jr. 


Attorneys for Defendant 
820 Woodward Building 
Washington, D. C. 


NOTICE TO: Albert J. Ahern, Jr., Esq. 
Attorney for Plaintiffs 
National Press Building 
Washington, D. C. 


Please take notice, that the points to be submitted in|support of this 
motion and the authorities intended to be used, are attached hereto. The rules 
of the above-named Court require that if you oppose the granting of the same, 
you shall within five days from the date of service of a copy thereof upon you, 
or such further time as the said Court may grant, or as the parties of this 
suit may agree upon, file in reply with the Clerk of said Court, a statement 
of the points and authorities upon which you rely and serve a copy thereof upon 
counsel for the defendant named above. 

/s/ William E. Stewart 
POINTS AND AUTHORITIES 

1. Rule 56, Federal Rules of Civil Procedure and the cases decided 
there under. 

2. Affidavit of William E. Stewart, Jr., executed on October 28, 1958 
in support of Motion to Quash. | 

3. Affidavit of William E. Stewart, Jr., in support of this Motion. 

4. Section 905, 33 U.S.C. A. Longshoremen and Harbor Workers' Act, 
the applicable Workmens Compensation Law in the District of Columbia, pro- 


vides for the exclusive liability of an employer in all cases coming under the 
provisions of the Act. 


6 


On Thursday, May 21, 1959, the plaintiff, Ernest Lee Lindsay's, 
deposition was accomplished and by the questions and answers contained 
therein the following is established of record by plaintiff's testimony under 
oath. 

He is employed by George Washington University as a repairman, 
doing minor repair jobs, most of which is plumbing; he is employed in the 
University's maintenance department and his supervisor is Mr. George 
Eckert and he has been so employed since March, 1951 (3,4). On January 
16, 1956, he was injured about 10:00 a. m. while working at the cafeteria which 
is in one of the buildings owned by the University and was in one of the buildings 
in which plaintiff had occasion to work in the course of his employment (5 & 6). 
Plaintiff recalled that during the course of his employment in the year stated, 
he had on two occasions worked in the hospital building and on one of these 
occasions he laid some floor and on the other occasion put up some glass 
in the lobby (6). Plaintiff is one of nine men employed in the maintenance 


department by the University, which group is supervised by Mr. Eckert, 

who, in turn, is supervised by Mr. Einbinder (7). On the occasion when he 
worked at the hospital, as indicated above, he was directed to do this work 
and help out another employee by his supervisor, Mr. Eckert (9). He was, 


likewise, directed on the occasion when he installed glass at the counter in 
the lobby of the hospital to do this work by his supervisor, Mr. Eckert (9). 
On January 16, 1956, while putting a washer in a water faucet in the cafeteria 
building, he stuck a screw driver in his hand (9 & 10). At first he secured a 
band aid and continued with his job, but when he went back to the office, he 
showed the injured hand to the secretary who was secretary to both Mr. 
Eckert and Mr. Eimbinder, who directed him to secure medical care for 
this injury at the hospital (11 & 12). He followed these instructions, report- 
ing to the hospital in uniform which identified him by name on the blouse and 
also bore the initials G. W. U. (12). In the emergency room of the hospital of 
George Washington University a suture was taken in one finger and then he 
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was given a test shot and thereafter a tetanus shot (14). Following this treat- 
ment, he was instructed to secure the services of Dr. Thistlewaite by the 
physician who had given him the tetanus injection in order to have the stitch 


removed in about four days and he was given a slip to present to Dr. Thistle- 
| : 


waite (17 & 18). He returned to his work and on Friday of the week of his 
injury, he had the secretary, the same as referred to above, contact Dr. 
Thistlewaite's office to learn if he could see plaintiff on that day for the 
removal of the stitch, but it was decided upon that he should go into Dr. 
Thistlewaite's office on the following Monday (18). He told Dr. Thistlewaite 
that he was an employee of the University and he took with him a slip that had 
been given to him at the emergency room in the hospital a week previous (19). 
Thereafter, he began to have difficulty which required further medical care 
and hospitalization and he received treatment and care from Dr. Thistlewaite 
and was hospitalized at George Washington University and also received treat- 
ment and care from Dr. Mandes and he lost approximately five weeks from 
work (21 - 25). He continued to receive therapy treatments at the hospital of 
George Washington University from April through August, 1956, and from time 
to time returned there (27). He lost approximately five weeks from work com- 
‘mencing the week after his injury, but thereafter returned to work and was 
continuing in the employ of George Washington University as of the time of 

the taking of his deposition (29). Plaintiff further testified that) he was paid 

his salary in full by George Washington University during the five week period 
that he was off from work; however, he also testified that he received a work- 
men's compensation check covering that period of absence from his employment, 
which check he endorsed and delivered to the University, and which check he 
knew was for an amount less than his full salary (33-34). He has never re- 
ceived any bills for the medical care and treatment or hospitalization charges 
(34-35) He did receive a check for $12. 00 reimbursing him for the cost of 
medicine, which check was sent him by the Workmen's Compensation, but he 
does not remember which insurance company sent it to him (35); that his 
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medical care and treatment following the initial injection of the test shot and 
the tetanus shot was as he understood it for a "serum reaction" and because 
a nerve in his arm or shoulder was affected thereby. 

Title 36, D. C. Code of Laws for the District of Columbia (1940 Ed. ) 
has made the Longshoremen & Harbor Workers' Compensation Act the appli- 
cable Workmen's Compensation Statute for the District of Columbia. The 
test of coverage under the terms of the Act is whether an injury arose out of 
and in the course of the employment. It would appear obvious that the initial 
injury sustained by the male plaintiff did arise out of and in the course of his 
employment, and, consequently, under the further provisions of the Act, the 
plaintiff must look to the provisions of the Act as his exclusive remedy and 


such Act, of course, it follows provides for the sole liability of the employer, 
George Washington University. See Keffer v. Capital Transit Co., Inc., 


87 U.S. App. D.C. 13, 183 F. 2d 808. 

The deposition of the plaintiff shows that he was paid in full for time 
lost from his employment resulting from the injury and the serum reaction. 
The Affidavit of counsel attached hereto reflects payment of compensation bene- 
fits pursuant to the Act including temporary total benefits provided for under 
the Act and the payment of hospital charges and medical bills necessitated by 
plaintiff's injury and including such charges as were made for treatment and 
care in connection with the so-called serum reaction. The deposition further 
shows that the hospital and the physicians who attended the plaintiff throughout 
his period of illness were designated by the employer. The Court's attention 
is invited to the case of Fernandez v. Gantz, 113 Fed. Sup. 763. Though 
the defendant herein certainly does not concede that there is any basis for a 
contention of malpractice in this case, it would appear that even in the face 
of such a contention, that plaintiff fails to state a claim under all the circum- 
stances upon which he is entitled to any relief. The Workmen's Compensation 
Act is social legislation and under the terms of that Act, not only is the 
employee paid the benefits provided thereunder for the direct results of the 
injury sustained in the course of his employment, but he is further reimbursed 
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| 
pursuant to the Act for those things which follow thereafter and create a 


further disability, expense, etc. As stated by Judge Morris in Fernandez 
v. Gantz, cited supra, the proposition is stated in the following fashion: 


"Under the great weight of authority, however, the 
employer is liable for all legitimate consequences follow- 
ing an accident, including unskillfulness or error of 
judgment of the physicians furnished as required and 
the employee is entitled to recover under the schedule 
of compensation for the extent of his disability, based 
on the ultimate result of the accident, regardless of 
the fact that the disability has been aggravated and 
increased by the employer's selected physician, and 
that this remedy is exclusive." Sarber v. | Aetna Life 
Insurance Co. 9 Cir., 23 F. 2d 434, Brown v. Sinclair 
Refining Company, 86 Okla. 143, 206 Pa. 1042, and 
notes in 127 A.L.R. 110. | 


Judge Morris then concluded that he must grant the motion for 
summary judgment filed in that cause inasmuch as there was no liability 
on the part of the employer and/or insurance carrier beyond the terms of 
the Award of Workmen's Compensation benefits. | 

The Affidavit of counsel attached hereto reflects receipt by the male 
plaintiff of certain benefits provided for under the Compensation Act. The 
question as to whether such benefits constitute all that the plaintiff is en- 
titled to under the terms of the Act is, of course, not before the Court and 
actually such question could not properly be presented to this Court, but 
rather must be presented to the Deputy Commissioner, Bureau of Employees' 
Compensation, for such action as to him would be in accordahce with law. 

It follows, since Ernest Lee Lindsay sustained a compensable 
injury and has received certain benefits under the law, that this present 
action on behalf of Katherine Lindsay is a suit by his spouse against her 
husband's employer. This suit may not be maintained as it is directly con- 
trary to the principles enunciated by the United States Court of Appeals for 
the District of Columbia Circuit in the case of Smither & Company v. Coles, 
100 U.S. App. D.C. 68, 242 F. 2d 220. 


oe SS 


10 


The record herein demonstrates that the defendant, chartered by 
the Congress, operates a University and also a hospital. Some moment, 
or perhaps point of distinction, might be made or attempted to be made be- 
cause of this physical setup of the defendant. This is indeed not unique, 
however, as is demonstrated by the authorities which follow. 

In Black Mountain Corporation v. Middleton, 49 S.W. 2d 318 (Ky. 
1932), the appellant employer maintained the hospital, Black Mountain Hospital. 
The employee brought suit against his employer for the alleged malpractice 
of one of its physicians. The Court held that the employee was limited to 
compensation proceedings and could not bring action for damages against 
his employer. 

In Tutino v. Ford Motor Company, 168 A. 749 (1933 N.J.), the employer 
provided first aid rooms operated by physicians and nurses. The employee 
brought an action for damages for loss of his eye due to the alleged malpractice 
of such medical employees. There the Court held that Workmen's Compensa- 
tion was the exclusive remedy and any aggravation of the original injury was 
compensable under the Workmen's Compensation Act. The Court also held 
that the employer was not liable for the lack of skill of its medical employees 
if the employer was not negligent in their selection. In support of its holding 
the Court cited a number of cases where railroad companies employed regu- 
larly physicians and surgeons to take care of injured employees and where it 
bad been held from time to time that the railroad was not liable for alleged 
malpractice on the part of the physicians. 

In Berry vs. U. S., 157 Fed. Sup. 317 (District Court Oregon 1957), 
an employee of the Federal Government at the Portland Air Base was treated 
for an elbow injury at the Base Dispensary by Government physicians. There- 
after the employee brought an action under the Federal Tort Claims Act for 


aggravation of an injury by reason of the alleged malpractice of the Govern- 


ment physicians. The Court held that no such action was maintainable and 
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that the employee's exclusive remedy was under the Federal Employer's 
Compensation Act. 
In Baur v. Masta Machine Company, 143 A. 2d 12 (Pa. 1958), an 
employer maintained a dispensary where the injured employee] was brought 
when he suffered a pain in his arms and chest in the course of |his employment. 
The dispensary attendant kept him for three hours and when his condition 
became worse, sent him home ina cab. The employee lapsed! into uncon- 
sciousness and died of a coronary occlusion. The action brought was for 
wrongful death and failure to provide proper medical care. The Court held 
that the death was covered under the terms of the Workmen's Compensation 
Act; that such remedy was exclusive and that the action for damages could 
not be maintained. 
In Young v. International Paper Company, 122 N.Y. Sup. 2d 39 
(1953), an action was brought by an employee against his employer for the 
alleged negligence of employer's nurses in treating an injury which arose 


out of and in the course of the employment so that such injury was aggravated, 


and employee was permanently crippled. The Court held that the failure to 
provide competent medical services and the affirmative wrong in furnishing 
incompetent services were covered under the Workmen's Compensation Act 
and the employee's sole remedy was under the Act. 
The only local authority is that of Fernandez v. Gantz, cited supra, 
which is, of course, applicable to this portion of the motion and, in fact, 
dispositive of same. 
WHEREFORE, defendant moves the Court to grant summary 
judgment in its favor in this cause. 


/s/ William E. Stewart, Jr. 
* * * 
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[Filed August 25, 1959] 


AFFIDAVIT OF WILLIAM E. STEWART, JR. 


DISTRICT OF COLUMBIA, SS: 
William E. Stewart, Jr., being first duly sworn upon oath, deposes 


and says: 
Affiant is of counsel for the defendant herein and has exhausted the 
records of the Bureau of Employees Compensation and the records of Liberty 


Mutual Insurance Company, the workmen's compensation insurance carrier 
for the defendant having in effect workmen's compensation insurance on defen- 
dant and its employees at the time of the happening of the accident to the male 
plaintiff, Ernest Lee Lindsay, herein, and as a result of such investigation of 
the records does, upon information and belief, hereby aver that the records 
reflect the following: 

Plaintiff, Ernest Lee Lindsay, received $120.00 as temporary total 
disability benefits covering the period January 30, 1956 to and including 
February 22, 1956, in accordance with the provisions of the Act. The total 
medical bills paid by the workmen's compensation insurance carrier over a 
period extending from February 23, 1956 to and including April 24, 1959, 
have been as follows: 


February 23, 1956 - Geo. Wash. Univ. Hosp. $ 60.05 
March 12, 1956 - Dr. J. R. Thistlewaite 41.00 
March 12, 1956 - Ernest Lindsay (for medicines) 12. 25 
March 20, 1956 - Dr. Mandes 35. 00 
April 16, 1956 - Geo. Wash. Hospital 45. 00 
Sept. 26, 1956 - Geo. Wash. Hospital 45.00 
October 1, 1956 - Geo. Wash. Hospital 55. 00 
Nov. 14, 1956 - Geo. Wash. Hospital 5. 00 
Nov. 12, 1958 - Geo. Wash. Hospital 12. 00 
April 6, 1959 - Geo. Wash. Hospital 42.00 
April 24, 1959 - Dr. John Watt 35. 00 
January 25, 1956 - Geo. Wash. Hospital 6. 50 


Further affiant sayeth not. 
/s/ William E. Stewart, Jr. 


* * *£ * *€ © *€ * 


[Filed September 9, 1959] 
OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 


Now come the plaintiffs and oppose the motion for summary judgment 


and say unto the Court that the factual issues in dispute and the principle of 


law as cited by the defendant are not applicable to the instant case. In the one 
local case cited, the case of Fernandez v. Gantz, 113 Fed. Sup. 763, the Dis- 
trict Court held that an employer in his compensation policy was covered not 
only for the damages directly resulting from the injury during the course of | 
employment but that an award of compensation was for the ultimate result of 
the accident, including the results of malpractice. In this case, by coinci- 
dence, the employer George Washington University, also happens to be the 
defendant who negligently treated the plaintiff in a matter totally unrelated 
to the original injury. We agree with the first part of the statement contained 
on Page 4 of defendant's motion under points and authorities, |to wit: **It 
would appear obvious that the initial injury sustained by the male plaintiff 
did arise out of and in the course of his employment" but not in the conclu- 
sions that follow. 
This case is controlled by the annotation set forth at 127 A. L. R. 
beginning at Page 1115. Specifically we call the Court's attention to the 
case of Oleszek v. Ford Motor Co., 217 Mich. 318, 186 N. W. 719, where 
the Court stated: 


‘Where there is a right of recovery due to the 
original injury and the disability at the time of the 
hearing is directly traceable thereto, the| intervention 
of other and aggravating causes by which such disability 
has been increased, if the claimant is not himself to 
blame therefor, is no bar to his recovery. ' In the 
instant case we cannot say the injury complained of is in 
any way traceable to the original injury unless we adopt 
defendant's argument that if there had been no injury, 
there would have been no examination, and if there had 
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been no'examination, there would have been no second in- 
jury. But that is not what the courts mean by the use 

of the word ‘traceable’. When used in this connection 

it is meant that the second injury follows as a sequence 
and natural result of the original injury. We are unable 
to discover the slightest connection between the two 
injuries. The first injury was to the kidneys caused by 
the falling of a timber on the plaintiff's back. The 

second injury was produced by the doctor apparently while 
exploring to discover some other and different cause of 
disability not connected with the original injury. ik 

was caused by the intervention of an independent agency 
which produced results wholly disconnected with the ori- 
ginal injury. I did not aggravate the original injury 

and therefore did not increase the plaintiff's disability. 

It did not retard his recovery from the original injury. 


| 
: 


It was a new injury having no connection with or effect 
whatever upon the first. 


In the present case, if the plaintiff had secured the negligent treat- 
ment at Children's Hospital and had received the improper injection of the 
tetanus serum at that institution, the Children's Hospital certainly would not 
be able to plead that the compensation policy of George Washington University 
precluded a lawsuit against them. In this case George Washington University 
as the employer of the plaintiff when he received the initial injury from the 
nail, selected the institution at which he was to be treated -- namely, them- 
selves -- and therefore this case is distinguishable from Fernandez v. Gantz, 
113 Fed. Sup. 763, since the defendant having selected and told the plaintiff 
where he was to receive his treatment is therefore in this independent capacity 
responsible in an action at law for a separate and distinct tort. The negligent 
treatment which the plaintiff received at the George Washington University's 
hospital was a separate and distinct tort unrelated to the original injury, related 
only in the sense that the original injury by the defendant's selection, put him 
under their care and treatment. In this connection we also call the Court's 
attention to the cases and annotations in 127 A.L.R., Pages 1119 through 


1121, under the heading "Cases involving employer's alleged negligence in 


selecting unskilled physician, or interference with physician's treatment". 
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It has been held, as in the present case, that where a new injury or aggrava- 
tion of the original injury resulting from medical or surgical treatment is 
not directly traceable to the original injury but arises instead from the in~ 
tervention of an independent cause, there can be no recovery of |compensation 


therefor. See Upham's Case, 245 Mass. 31, 139 N. E. 433. See also Ruth 


v. Witherspoon-Englar Co., 98 Kan. 179, 157 P 403. As set forth in the 


references to the record the George Washington University selected its hos- 

pital as the place where plaintiff should be treated. The injection of the 

tetanus serum in a negligent fashion was an independent tort, as independent 

as would have been a tortious removal of the plaintiff's leg. This tortious 

conduct which is in essence unrelated to the original injury, provides a 

separate cause of action for the plaintiff against the tort-feasors which in 

this case would have included the physician who administered the tetanus injec- 

tion if plaintiff were in a position to obtain service of process over him. Since, 

therefore, there is a substantial factual issue, Number one as to whether 

there was a negligent selection of the form of treatment for the! plaintiff and 

since the legal authorities clearly show that as a matter of law|the defendant is 

not covered by his compensation policy against a separate and unrelated tort, 

the motion for summary judgment should be denied. 
/s/ Albert J. Ahern, Jr: 


National Press Building 
Counsel for Plaintiffs 


/s/ Joseph J. Lyman 


1001 Connecticut Avenue, N. W. 
Counsel for Plaintiffs 


* * * * * 


[Filed October 9, 1959] 


ORDER 
Upon consideration of the Motion of the Defendant for Summary Judg- 
ment, the memorandum of Points of Authorities in support thereof and the 
memorandum of the Plaintiffs in opposition thereto and after hearing in open 
Court, it is by the Court this 9th day of October, 1959 . 
ORDERED, that the Motion of the Defendant for Summary Judgment 
be and hereby is granted and this cause is finally dismissed. 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


The Appellant, Ernest Lee Lindsay, has been an employee of the 
Appellee’s Maintenance Department since March 1951 (JA 6). On 
January 16, 1956, while working in the cafeteria which is located in 
one of the buildings owned by the University, he suffered an injury 
which arose out of and in the course of his employment (JA 6). Specifi- 
cally, on this date, while attempting to put a washer in a water faucet, 
his hand was pierced by a screwdriver and later in the day after he had 
reported this injury in the office of his supervisor, he was directed to 
secure medical care for the injury at the George Washington University 
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Hospital, located nearby and operated by Appellee (JA 4 and 6). He then 
went to the hospital and received treatment in the Emergency Room where 
a suture was taken in one finger and where he was given first, a test shot, 
and thereafter, a tetanus shot (JA 6, 7). At this point he was also directed 
by the hospital physician that he should see Dr. Thistlethwaite for the 
removal of the suture! (JA 7). Appellant returned to his employment and 
early in the following week did visit Dr. Thistlethwaite presenting to that 
doctor an authorization slip that had been given to him at the Emergency 
Room in the George Washington Hospital a week previous (JA 7). There- 
after, he began to have difficulty which required further medical care and 
hospitalization and he did in fact receive treatment and care from Dr. 
Thistlethwaite and Dr. Mandes and he was hospitalized at George Washing- 
ton University Hospital (JA 7). He also received certain out patient care 
at the hospital following his discharge (JA 7). Appellant lost approximately 


five (5) weeks from his employment. In Appellant's pretrial deposition he 


testified that he was paid in full for the five week period by his employer, 
but that he did receive a check from the Workmen's Compensation Insur- 
ance Carrier covering this period of disability which check he endorsed 
over to his employer; he also received a check reimbursing him for the 
cost of medicine, which check had been sent him by the Workmen's Com- 
pensation Insurance Carrier (JA 7). Appellant further testified that the 
medical care and treatment rendered to him following the initial injection 
of the "test shot and the tetanus shot" was, as he understood it, for a 
“serum reaction" and because a nerve in his arm or shoulder was affected 
thereby (JA 8). 


The records of the Bureau of Employee's Compensation and the 
records of Liberty Mutual Insurance Company, the Workmen's Compen- 
sation Carrier for Appellee, George Washington University, a corpora- 
tion, reflected payment of certain temporary total disability benefits as 
provided for under the Workmen's Compensation Act to Appellant, Ernest 
Lee Lindsay, reimbursement to Appellant for the purchase of medicines 
and payment of physicians bills and hospital bills on his behalf and pur- 
suant to the obligation of the employer and insurance carrier under 
Workmen's Compensation Law. (JA 12) 
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Appellant was one of nine men employed in the Maintenance 
Department of Appellee and his duties as such an employee involved 
the performance of minor repair jobs in any one of the several build- 


ings owned and maintained by Appellee including the Hospital (JA 6). 


STATUTES INVOLVED 
Title 36, Section 501, D.C. Code (1940 ed.) 


The provisions of title 33, chapter 18, of the 
Code of Laws of the United States, including 
all amendments that may be made thereto after 
May 17, 1928, shall apply in respect to the 
injury or death of an employee of an employer 
carrying on any employment in the District of 
Columbia, irrespective of the place where the 
injury or death occurs; except that in applying 
such provisions the term "employer" shall be 
held to mean every person carrying on any 
employment in the District of Columbia, and 
the term "employee" shall be held to mean 
every employee of any such person. 


Title 33, U.S.C. Chapter 18, Section 905 


The liability of an employer prescribed in 
section 904 of this title shall be exclusive 
and in place of all other liability of such em- 
ployer to the employee, his legal representa- 
tive, husband or wife, parents, dependents, 
next of kin, and anyone otherwise entitled to 
recover damages from such employer at law 
or in admiralty on account of such injury or 
death . 


Title 33, U.S.C. Chapter 18, Section 907 


The employer shall furnish such medical, 
surgical, and other attendance or treatment, 
nurse and hospital service, medicine, crutches, 
and apparatus for such period as the nature of 
the injury or the process of recovery may re- 
quire. If the employer fails to provide the same, 
after request by the injured employee, such 
injured employee may do so at the expense of 
the employer . 


SUMMARY OF ARGUMENT 


The provisions and remedies as set forth in the Longshoremen's 
and Harbor Workers’ Compensation Act, made applicable as the Work- 
men's Compensation Statute for the District of Columbia, constitute 


the exclusive remedy for Appellant. 


A malpractice action does not lie against a hospital where: 


a. The hospital is owned, maintained and operated 
by the corporate employer. 


b. The injured person is an employee of the corporate 
employer. 


c. The employee's injury arose out of and in the course 


of employment. 


d. The hospital was designated by the injured’s super- 
visor for rendition of medical care. 


e. The injured alleges that a physician in the employ 
of the hospital treated him in a negligent fashion causing 
injury and disability by reason of such treatment. 


ARGUMENT 
I 


THE EXCLUSIVE REMEDY AVAILABLE TO APPELLANT IS AS 
PROVIDED FOR UNDER THE WORKMEN'S COMPENSATION ACT 


| 
Appellants are husband and wife and have instituted an action for 


alleged malpractice against Appellee, in which action Appellant Katherine 
Lindsay seeks damages for loss of consortium. Suffice it to say that if 
this Court sustains the position of Appellee with respect to the appeal of 
Appellant Ernest Lee Lindsay, it follows that under the decisions of this 
Court in the cases of Smither & Company, Inc. v. Coles, 100|U.S. App. 
D.C. 68, 242 F.2d 220, cert. denied, 354 U.S. 914 and Anthony Thomas 

et al v. Central Linen Company, a corporation, 105 U.S. App! D.C. 49, 
263 F.2d 495, that summary judgment was properly granted against her 
as well and that she has no cause of action against Appellee. 


As is apparent from the record, the Appellee, a corporate entity, 
is engaged in the operation of a university and a hospital in this city. 
The Appellant, Ernest Lee Lindsay, was an employee of its maintenance 
department, who had occasion to do minor repair jobs in the various 
buildings which housed the operations of the corporation. He had on 
occasion done work in the hospital building. There is no question but 
that on January 16, 1956 he sustained an injury which arose out of and 
in the course of his employment when a screwdriver pierced the skin 
of his hand. There is no question either but that when he reported this 
accident to his supervisor's office that he was instructed to|go to the 
hospital and secure medical treatment and that pursuant to such instruc- 
tions he presented himself at the emergency room of the hospital. The 
wound was treated in the emergency room and a suture taken. Asa 
routine matter and widely known practice, he was administered an 
injection of tetanus anti-toxin. The Appellant contends, in his Amended 
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Complaint, "that the intern negligently administered the injection, doing 
it in a negligent fashion and without due care, and that by the improper 


insertion of the hypodermic needle he permanently injured nerve fibers 


. was also negligent in that an excessive amount of anti-toxin 
serum was injected into the Plaintiff Ernest Lee Lindsay and that a severe 


serum sickness and toxic condition resulted - - -. rs 


There is no dispute but that Appellant Ernest Lee Lindsay lost 
time from his employment commencing about a week after the date of 
his accident, received medical care from physicians also designated by 
the employer and was hospitalized in the employer's institution. The 
employer paid Appellant his full wages and then had him endorse over 
to it his disability benefit check received from its workmen's compensa- 
tion insurance carrier. The compensation carrier also paid for hospital 
charges, medical bills and reimbursed Appellant for certain medicinals 
purchased by him. 


It is first the position of Appellee that this is a pure and simple 
workmen's compensation case. Actually, the Court need go no further 
than to be satisfied that this is a suit by an injured employee and his 
wife against the injured's employer for injuries and damages arising 
out of an industrial accident. At this point, it becomes apparent that 
this action cannot be entertained and that the granting of summary judg- 
ment in the lower Court was correct. Title 36, Section 501, Code of 


Laws for the District of Columbia (1940 ed.) has made the Longshoremen's 


and Harbor Workers' Compensation Act the applicable workmen's com- 
pensation statute for the District of Columbia. Under the Longshoremen's 
and Harbor Workers’ Act, 33 U.S.C.A., Section 905, it is provided as 
follows: 


"The liability of an employer prescribed in section 904 
of this title shall be exclusive and in place of all other liability 
of such employer to the employee, his legal representative, 
husband or wife, parents, dependents, next of kin, and anyone 
otherwise entitled to recover damages from such employer at 
law or in admiralty on account of suchinjuryordeath. . . My 
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Appellants must therefore look to the provisions of this Act as 
providing the exclusive remedy to Appellant Ernest Lee Lindsay and 
of course it follows that such Act provides for the sole liability of the 
employer, Appellee, George Washington University. See Keffer v. 
Capital Transit Co., Inc., 87 U.S. App. D.C. 13, 183 F.2d 808; also 
Thomas et al v. Central Linen Company, a corporation, 105 U.S. App. 
D.C, 49, 263 F.2d 495. 


a0 


AN EMPLOYEE WHO SUFFERS AN INJURY WHICH ARISES OUT 
OF AND IN THE COURSE OF HIS EMPLOYMENT MAY NOT SUE 
HIS EMPLOYER FOR ALLEGED MALPRACTICE WHERE THE 
EMPLOYER HAS PROVIDED AND DIRECTED MEDICAL CARE 
FOR THE INJURY SUSTAINED 


Though the Appellee certainly does not concede that there is any 
basis for a contention of malpractice in this case, it appears that despite 
such contention that Appellant does not state a claim upon which he is 
entitled to any relief. The Workmen's Compensation Act is|social legis- 
lation possessed of a philosophy and determination to provide an injured 
employee with benefits for injuries sustained and disabilities suffered, 
directly flowing from or traceable to the industrial accident, The 
majority view, which Appellee suggests is an overwhelming majority, 
interprets the several Acts as extending benefits to workmen who suffer 
aggravation of injuries and prolongations of disabilities by reason of 
alleged negligence of treating physicians and hospitals. Such conclusions 
are consistent with the basic philosophy of workmen's compensation and 
purposeful elimination of common law actions arising out of industrial 
accidents. 


It is noteworthy, at this point, to observe that the employer under 
the workmen's compensation statute in effect in the District of Columbia 


is obligated to furnish medical, surgical and hospital care for the injuries 
sustained by the employee. In the language of the statute the obligation to 
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furnish such treatment and care is "as the nature of the injury or the 


process of recovery may require." 


In the case of Fernandez v. Gantz, 113 Fed. Supp. 763, Judge 
Morris of the United States District Court for the District of Columbia 
stated: 

"Under the great weight of authority, however, the 

employer is liable for all legitimate consequences follow- 

ing an accident, including unskillfulness or error of judg- 

ment of the physicians furnished as required and the 

employee is entitled to recover under the schedule of 

compensation for the extent of his disability, based on 

the ultimate result of the accident, regardless of the fact 

that the disability has been aggravated and increased by 

the employer's selected physician, and that this remedy 

is exclusive.” Sarber v. Aetna Life Insurance Co. 9 Cir., 

23 F.2d 434, Brown v. Sinclair Refining Company, 86 Okla., 

143, 206 Pac. 1042, and notes in 127 A.L.R. 110." 

This case, Fernandez v. Gantz, represents to Appellee's knowledge 
the only reported expression of opinion on this subject in the District of 
Columbia and it is in accordance with Appellee's view of the majority of 


decisions on the subject. 


Numerous decisions appear of record in other jurisdictions and 


illustrate this majority view as expressed herein. 


In Black Mountain Corporation v. Middleton, 49 S.W. 2d 318 (Ky. 
1932), the Appellant employer maintained the hospital, Black Mountain 
Hospital. The employee brought suit against his employer for the alleged 
malpractice of one of its physicians. The Court held that the employee 
was limited to compensation proceedings and could not bring action for 
damages against his employer. 


: Title 33, U.S.C. Chapter 18, Sec. 907, "The employer shall furnish such 
medical, surgical, and other attendance or treatment, nurse and hospital serv- 
ice, medicine, crutches, and apparatus for such period as the nature of the injury 
or the process of recovery may require. If the employer fails to provide the same, 
after request by the injured employee, such injured employee may do so at the 
expense of the employer. . -" 
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In Tutino v. Ford Motor Company, 168 A. 749 (1933 N.J. ), the 
employer provided first aid rooms operated by physicians and nurses. 
The employee brought an action for damages for loss of his eye due to 
the alleged malpractice of such medical employees. There the Court 
held that Workmen's Compensation was the exclusive remedy and any 


aggravation of the original injury was compensable under the Workmen's 


| 
Compensation Act. The Court also held that the employer was not liable 


for the lack of skill of its medical employees if the employer was not 
negligent in their selection. In support of its holding the Court cited a 
number of cases where railroad companies employed regularly physicians 
and surgeons to take care of injured employees and where it had been held 
from time to time that the railroad was not liable for alleged malpractice 
on the part of the physicians. 


In Berry v. United States, 157 Fed. Supp. 317 (District Court 
Oregon 1957), an employee of the Federal Government at the Portland 
Air Base was treated for an elbow injury at the Base Dispensary by 
government physicians. Thereafter the employee brought an action 
under the Federal Tort Claims Act for aggravation of an injury by 
reason of the alleged malpractice of the government physicians. The 
Court held that no such action was maintainable and that the employee's 


exclusive remedy was under the Federal Employees' Compensation Act. 


In Baur v. Masta Machine Company, 143 A.2d 12 (Pa. 1958), an 
employer maintained a dispensary where the injured employee was 
brought when he suffered a pain in his arms and chest in the course 
of his employment. The dispensary attendant kept him for three hours 
and when his condition became worse, sent him home in a cab. The 
employee lapsed into unconsciousness and died of a coronary occlusion. 
The action brought was for wrongful death and failure to provide proper 
medical care. The Court held that the death was covered under the 
terms of the Workmen's Compensation Act; that such remedy was 
exclusive and that the action for damages could not be maintained. 
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In Young v. International Paper Company, 122 N.Y. Supp. 2d 39 


(1953), an action was brought by an employee against his employer for 
the alleged negligence of employer's nurses in treating an injury which 
arose out of and in the course of the employment so that such injury 
was aggravated, and/employee was permanently crippled. The Court 
held that the failure to provide competent medical services and the 


affirmative wrong in furnishing incompetent services were covered 


under the Workmen's Compensation Act and the employee's sole remedy 


was under the Act. 


In the case of Ross v. Erickson Construction Company et al, 155 
Pac. 153,89 Wash. 634, the Plaintiff was an employee of defendant con- 


struction company and sustained an injury in his employment. The 
employer sent him to the physician who was employed by the construc- 
tion company to do surgical and hospital work and was paid from a fund 
deducted from the employees’ wages. The Plaintiff received an award 
of compensation under the State Industrial Insurance law and now brings 
an action against both defendants for malpractice. The Court held that 
the Plaintiff's exclusive remedy was under the industrial insurance law 
since the injury was proximately traceable to the original hurt and an 
aggravation thereof. Many cases were cited in support of the conclusion 
reached, including Burn's case, 105 N.E. 601, 218 Mass. 8 where the 
immediate cause of death was bedsores which finally produced blood 
poisoning and Brown v. Kent, 6 Butterworth's W.C.C, 745, where the 
employee had sustained an injury to his knee and while he was hospital- 
ized contracted scarlet fever which settled in the knee joint and made 
the injury a permanent one. The Court in its opinion used this signifi- 
cant language: 
"Surgical treatment is an incident to every case of 

injury or accident, and is covered as a part of the subject 

treated. . |. When a workman is hurt and removed to 

a hospital, or is put under the care of a surgeon, he is still 

within every intendment of the law in the course of his em- 

ployment and a charge upon the industry, and so continues 

as long as his disability continues. The law is grounded 


upon the theory of insurance against the consequence of 
accidents." 
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In Rickman v. E. I, duPont de Nemours & Company, Inc., 157 


F.2d 837, an action was brought by the Plaintiff to recover damages 


for injuries sustained by the Plaintiff while employed by the|/defendant 
from poisonous rays and chemicals that were given off in the manufac- 
ture of an atomic bomb and for injuries sustained when a nurse in the 
defendant's employ assaulted the Plaintiff while he was hospitalized in 
the defendant employer's hospital. Interpreting the Washington State 
Workmen's Compensation Statute as including an exclusive remedy 
clause, the Court held that the dismissal by the lower Court] of the suit 
was proper, pointing out that as to each of the claims of the! Plaintiff, 
the compensation statute provided the sole remedy for the Plaintiff. 


In Leahy v. United States, 160 Fed. Supp. 519, which involved an 
action by a government employee who had sustained personal injuries 
in the course of his employment and had been admitted as a/patient in 
a United States hospital for an operation, while he was recuperating from 
his operation the employee was struck in the back at the place of opera- 
tion by the handle of a floor buffing machine while he was walking in the 
hospital corridor. The Court held that the sole remedy of the Plaintiff 
would be in a claim for benefits under the Federal Employees’ Compen- 
sation Act and that he could not sue the government under the Federal 
Tort Claims Act. At page 529 of the opinion, the Court states: 


"In the case of Roman v. Smith, D.C. 42 F.2d 931, 
932, the Court in construing a compensation statute of 
the State of Idaho held that an injured workman, taken 
to a hospital under the care of his employer's physician 
is "still in the course of his employment." It appeared 
therein that the injury for which he was taken to the 
hospital was aggravated by malpractice of the physicjan 
at the hospital. The Court in holding that the workman 
was restricted in remedy under the compensation law 
said: 


‘An employee may recover under the act com- 
pensation for a new injury * * * resulting 
from surgical or medical treatment, when 
there is no intervening independent cause to 
break the chain of causation between the new 
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injury and the original injury, and this rule seems 

to apply even where the disability has been increased 
by the intervening carelessness of the employer's 
selected physician. It is now recognized that surgi- 
cal treatment is an incident to every case of injury, 
and, where a workman meets with an accident and 

is taken to a hospital and placed under the care of 
the employer's physician, he is, under the law, still 
in the course of his employment.' 


To the same effect are Fernandez v. Gantz, D.C., 113 
F. Supp. 763, Rickman v. E. I. DuPont De Nemours & Co., 10 
Cir., 157 F.2d 837, and Volk v. City of New York, 284 N.Y. 279, 
281, 30 N.E. 2d 596. 


In a similar situation, construing a like provision in a 
California Compensation Act, West's Ann. Cal. Labor Code, 
$3201 et seq., the Court in the case of Sarber v. Aetna Life 
Insurance Company, 9 Cir., 23 F.2d 434, 435, said: 


"Under the great weight of authority the employer is 
liable for all legitimate consequences following an 
accident, including the unskillfulness or error of 
judgment of the physician furnished as required, and 
the employee is entitled to recover under the schedule 


of compensation for the extent of his disability, based 
on the ultimate result of the accident, regardless of 
the fact! that the disability has been aggravated and 
increased by the intervening negligence or careless- 
ness of the employer's selected physician.’ 


In the case of O' Leary v. Brown-Pacific-Maxon, 340 
U.S. 504, 71 S.Ct. 470, 471, 95 L.Ed. 483, it appeared that the 
claimant's intestate was in the employ of a contractor doing 
work on the Island of Guam; that the contractor maintained 
for its employees a recreation center near the shoreline, 
along which ran a channel dangerous to swimmers; that the 
employee was drowned in an attempt to rescue several men 
in the channel. 


The hearing Commissioner found as a fact that ‘at the 
time of his drowning and death the deceased was using the 
recreational facilities sponsored and made available by the 
employer for use of its employees and such participation by 
the deceased was an incident of his employment, and that 
his drowning and death arose out of and in the course of said 
employment.' In upholding the award Mr. Justice Frankfurter, 
writing for the Court said: 
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"Workmen's compensation is not confined by 
common-law conceptions of scope of employ- 
ment, * * * The test of recovery is nota 
causal relation between the nature of employ- 
ment of the injured person and the accident. 
Thom v. Sinclair (1917) A.C. 127, 142. Nor 
is it necessary that the employee be engaged 
at the time of the injury in activity of benefit 
to his employer. All that is required is that 
the 'obligations or conditions' of employment 
create the 'zone of special danger’ out of which 
the injury arose.'"' 

To the same effect is the case of Balancio v. United States of 
America, 174 Fed. Supp. 636, where it was held that a civilian seaman 
who had been injured in the course of his employment and admitted to 
the Government health hospital and who allegedly received negligent 
treatment at the hospital from which he claimed serious injuries 
resulted, was confined, remedywise, to the Compensation Act. The 
Plaintiff contended that the act of malpractice allegedly committed 
upon him while a hospital patient was an independent tort and that it 
occurred subsequent to his period of employment and thus compensa- 
tion was not his exclusive remedy. On the other hand, the defendant 
contended that during the period of hospitalization the Plaintiff main- 
tained his status as a government employee with the result that any 
recovery for the injuries sustained, whether these injuries be in the 
realm of aggravation or not, must be under the Compensation Act. 
The Court sustained the position of the defendant and dismissed the 
complaint, concluding that if any act of malpractice was committed 
upon the person of the Plaintiff, it was committed during the course 


of his employment. 


This last cited case was appealed and upon appeal wa's affirmed 
by the Second Circuit as reported, Balancio v. United States of America, 
decided May 22, 1959, 267 F.2d 135. In its opinion, the Court summarizes 
a series of decisions in the United States Supreme Court and the several 
United States Circuit Courts of Appeal as well as Federal District Courts 
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over the years. The opinion demonstrates by analogy the liability of a 
tort feasor under the common law not only for injuries caused by the 
tort feasor's negligence but for any aggravation of them due to the 
incompetence of a physician who treated him. This is the law under 
the common law and the Court concludes that the same reasoning is 
employable in the instance of a claim under a workmen's compensation 
statute. At page 137 of its opinion, the Court states: 


"We interpret the Compensation Act as a substitute for the 
whole of the claim that, but for it, would have arisen under 
the Tort Claims Act. Of course it may be true that the 
compensation granted by the Compensation Act, is not an 
adequate substitute for the unlimited recovery open to 
Federal employees, as well as others, under the Tort 
Claims Act. That is to say, it is possible that to accord 
to all Federal employees a limited remedy for injuries, 
even though they are caused without 'fault," is not the 
equivalent of a grant of unlimited remedies under the 
Tort Claims Act to those who can show that their injuries 
are caused by ‘fault.’ However, that is certainly not for 
us to say. Be it as it may, we cannot disregard the fact 
that Congress meant that, whenever ‘compensation’ was 
available to a Federal employee, it was to be his only 
remedy." 


There are also a number of cases in which the holding of the 
Court would appear to be two-fold in that in such cases the Courts 
sustain the argument of the "exclusive remedy" provision of the parti- 
cular Compensation Act but also refer to the fact that the injured 
employee is in fact receiving compensation benefits. Dlustrative of 


such cases are Williams v. Dale, 8 Pac. 2d 578 (Ore. 1932); McDonough 


v. National Hospital Association, 294 Pac. 351 (Ore. 1930); Anderson v. 
Allison, 122 Pac. 2d 484 (Wash. 1942); Henney v. Crested Butte Anthra- 
cite Mining Co., 21 Pac. 2d 1115 (Colo. 1933) and Alexander v. Von 
Wedel, 37 Pac. 2d 252 (Okla. 1934). 


CONCLUSION 


Appellee respectfully submits that this Court should affirm the 


granting of summary judgment in this cause. 
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